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My Marriage, My Choice:
focus on issues of mental
capacity and forced,
predatory and end of life
marriage

Rachael Clawson, Director of the Centre for Social Work, University
of Nottingham




Overview

Marriage and capacity
Key research findings

Implications for practice




Protecting
human rights

All people can enter into
marriage where they are
making a free, informed
choice and have the
capacity to consent

AND

People also have the right to
be safeguarded from harm

Marriage can be a
safeguarding issue




What is forced marriage?

‘A forced marriage is where one or both
people do not or cannot consent to the
marriage and pressure or abuse is used
to force them into the marriage’ (FMU)
FORCED MARRIAGES AND HONOUR-BASED

Adults who lack ‘Capacity’ as defined VIOLENCE ARE NOT PART OF ANY OF THESE
under the Mental Capacity Act 2005
are classed as not being able to
consent and any marriage they enter
into is classed as forced under s.121 of
the Anti-social Behaviour, Crime and
Policy Act 2014.

Forced marriage is not the same
arranged marriage and is not endorsed
by any religion.




What is predatory
marriage?

* Predatory marriage — no legal definition

* Generally defined as when a younger
person marries an older person in order to
receive an inheritance or other
reward/benefit.

* Under current UK law, marriage revokes
any previously made Will thus providing an
incentive as the new spouse is likely to
inherit the estate.




End-of-life marriage:

Legally valid marriage (or civil partnership) conducted
under a Registrar General's Licence. Require 5 points to be
met:

* Terminallllness: The doctor must confirm in writing that
they are the attending physician, that the personis
seriously ill, and not expected to recover.

* Inability to Move: The medical evidence must state that
the person cannot be moved to a place registered for
marriages due to theirillness.

* Mental Capacity: Both individuals must still have the
mental capacity to understand the nature and purpose of
the marriage ceremony and be giving valid consent. The
capacity threshold for marriage is considered lower than
that for making a will, which can have significant
implications for inheritance disputes.

* Eligibility: Both parties must be legally free to marry (e.g.,
not already married or in a civil partnership, and generally
over 18, or 16 with parental consent in England, Wales,
and Scotland).

* Location and Time: The ceremony can take place at any
time and location, including a hospital, hospice, or
10/9/2021 private haroel he-licence is valid for one month. 7




Key issue to
safeguarding is
understanding who
might be at risk and
capacity to
consent

HOW and WHEN and BY
WHOM capacity to consent
is assessed needs further
consideration




Mental Capacity Act
2005

* Designed to protect and empower people
who may lack the mental capacity to
make their own decisions

« Starts from the assumption that everyone
has the capacity to make decisions
themselves, unless proved otherwise

* People have the right to make ‘unwise
decisions’

* Principles can be followed to assess
whether or not someone has the capacity
to consent to marriage




Anti-social Behaviour,
Crime and Policing Act
2014

Adults who lack ‘capacity’ to
consent to marriage as
defined under the Mental
Capacity Act 2005 are legally
not able to marry and any
marriage they enter into is
classed as forced under s.121
of the Anti-social Behaviour,
Crime and Policy Act 2014.




Assessing
capacity to

marry

In England and Wales, the law demands that
people have mental capacity for making decisions
relating to wills and marriage.

The bar set in relation to ‘demonstrating capacity’
for each is different, the test for marriage
purposely being lower than that for making a will.

The bar for marriage was established by Judge
Mumby’s ruling on Sheffield City Councilv E [204]
EWHC 2808 (Fam) and was set deliberately low to
enable vulnerable adults to benefit from married
life and not be unfairly discriminated against.

Testamentary capacity is the legal and mental
ability of a person to make a valid will. To have this
capacity, a person must understand that they are
making a will, know the extent of their property, be
able to appreciate the claims of those who would
normally be expected to inherit and have no
‘disorder of mind’. This is a specific legal test,
established in the case of Banks v Goodfellow

(1870).
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Learning from research
- three key projects:

. My Marriage, My Choice (forced

marriage of people with learning
disabilities)

. Family narratives of predatory

marriage (older people with
cognitive impairment)

. End-of-Life marriage: are older,

terminally ill people in the
safeguarded from predatory or
forced marriage or civil
partnership?



1. How forced
marriage of people
with learning
disabilities is
understood. What
people have told
us....



Headline findings MMMC
- people with learning disabilities

F Unive[sitg of
Nottingham

AN
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* The right to choose was
recognised but the degree to
which people were able to

exercise rights was determined

by individuals’ capacity to

understand marriage and family

and living circumstance

“It’s difficult to do it
on your own, that’s
why you need a
person to help you to

get married”

* When presented with §
scenarios about forced

marriage people were less sure

of rights and wrongs of

particular situations and more

likely to acquiesce with
persuasive suggestions.

“There’s lots of people who |
know who wouldn’t be able to

say no to their mums and
dads”

* Some people demonstrated strong

conviction and willingness to vocally
exercise their rights to choose - though
here remained a strong deference to
thers (particularly parents) over
flecisions.

Those who expressed the most
willingness to say no to unwanted
marriages were those with observable
capacity, a wider frame of reference on
marriage and wide social opportunities
suggesting that a greater vulnerability to
forced marriage may exist for those who
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Headline findings
-from family carers

 Some felt high level of acceptance
in their social circles and wider
community - some experienced

ma.

isolation and sti

“..like [the] partner if he is
good, they understand

the person’s situation,
that is okay

* Appreciated people with learning
disabilities had differing levels of
capability but had less clear
understandings of capacity and how
it’s assessed .

* Reported dilemmas about marriage
- desired contentment/marriage for
relative but made incorrect
assumptions that this would always
be possible

University of

Nottingham
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Motivations for considering marriage
were intertwined with concerns about
future care. Younger family members
seemed more open to idea of
support/services.

Distinctions between arranged and

forced marriage appeared blurred for
many -some aware of the law - many
were not.

“..if they think oh no, there is no
care, hobody is going to look
after my son or daughter, then

maybe they will force their son
or daughter” to get married

The key is seen as finding ‘right’
partner. Concerns of the partner
without learning disability coping were
put above risks or concerns that may
exist for the person with a learning
disability.



Headline findings

- from faith/community leaders

* In some faiths there was level of stigma e
in having a ‘label’. Mixed experiences
even within the same faith community.

[Disability]...”we find it taboo, we find it
shameful ...we try to hide it ..., we don’t want

social service[s] to deal with it. We find we
can’t talk about it openly”

* Prevalent view of compassion/tolerance,
of diversity though this also meant
denial of difference

» Alluded to strong influence of
families in marriage matters and the
vested interests there may be in
bringing families together through
marriage. Assumptions that parents
know best for their offspring
suggesting limitations to their own
role in influencing marriage
decisions.

University of

Nottingham

UK CHINA | MALAYSIA

I

N

Most aware of law but capacity to
consent and the assessment of this
problematic, on both a language level
and on what capacity was —
important implications for who may
or may not be able to get married
legally.

Most felt their role was largely one of
preparing and conducting marriages
and supporting people in marriage,
rather than influencing choice to
marry.

..in our society, in our faith as well
we’re expected for everyone to get
married. And obviously when they
don’t, ...it’s not a big issue... but you

still hear ..negative whispers here and
there”




Headline findings
- from practitioners

* |[dentified future care concerns as the
highest motivator for families

* Perceived there were genuine
misunderstandings among families
about forced marriage, capacity and
consent

“it was extremely difficult, and |
think the problem is it damages
your relationship with that family.

And it’s not like oh they can go to a
different learning disability
service”

* Practitioners’ aWareness of
FM/law/Statutory guidelines varied
greatly in line with the incidence in their
area.

* Assessment of capacity to consent to
marriage was misunderstood by some.

University of

Nottingham

UK CHINA | MALAYSIA

* Challenges in recognising,
reporting and progressing cases:

Lack of resources and training, lack of
infrastructure to support the speedy
progression of cases

Collusive activities within families and
between families and other practitioners

Delicate balancing of maintaining
existing relationships with families whilst
delivering sometimes ‘disagreeable’
outcomes to them.

... iIf somebody actually
thinks oh gosh | can’t
say anything because

somebody’s going to say
that I’'m racist




My marriage, my choice research - registrars

» Some awareness of the law

and statutory guidelines “And, you know, we’re not
social workers. And how do we
* Some suggested they could know the level of their
feel quite unsupported in their A
role, though all said they could “.there's aterrific amount
find tin their Lt of pressure on the registrar
ind supportin their local team who's being paid £8.50 an
and that they would work hour on a Saturday morning
through concerning cases IR & FEE L et peepie”
together . :
* Registrars work®ithin a culture of
“| think for a typical registrar it enablement, they perceive that if
would simply be the fact that people are experiencing challenges
SR CIOME MR D SENEE in giving notice of marriage or
problems. They may not feel . .
confident enough in their own saylng their VOWS, they should be
judgement to speak out against it enabled to do so even if it means

[case of concern]” saying one word at a time.




Predatory Marriage

Affects people with dementia, life limiting
illness, cognitive impairment and elderly and
vulnerable people (eg recently widowed, lonely)

Coercive control is frequently a factor

Predatory marriage is forced marriage if either
duress is a factor or the people lacks capacity
to consent

Key motivators — control and inheritance



Family narratives of
predatory marriage
project

What people have told us...

Family members felt their concerns were not heard
by health, social care, solicitors, police

Family members believe they were portrayed as
interfering, jealous and greedy

Believe that their relative’s capacity to consent was
not properly considered or assessed - instead there
was a ‘last chance of happiness’ view

Family members felt ashamed and distraught at not
being about to protect their relative

Grieving process was very much affected by not
being involved in funeral arrangements, not being
able to have items of sentimental value including
letters, photos etc.



Project — participants messages to
practitioners

Listen to concerns
raised by relatives -
don’t make
assumptions about
their motives for
raising concerns

Recognise it
could be a
safeguarding
issue even if
the person
appears
‘happy’
Recognise that
capacity to consent to
marriage may be
compromised and act
upon this

.we ‘takenin’
by the predator
portraying
themselves as
always kind and
caring

Recognise that
the person
could be a
victim of
coercive
control




Hidden
victims —
older people

Andrea’s story

https://realsafeguardingstori
es.com/story/1085/

https://www.predatorymarri
age.uk




End-of-life
marriage
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Most happen in

Where hoseital

are

people roomcn
getting
married? Ay Veviowneer

at home




Why are

they
getting
married?

10/9/2021

Legitimising of children (even where children
are adults)

Feeling of ‘making things right’ before death
or ‘final wishes’. Fear can also play a role
(fear of dying unmarried).

Providing financial protection

Providing housing protection

View from participants that in the majority of

cases married is done for the ‘right reasons’

PRESENTATION TITLE 25



10/9/2021

Capacity
o
consent

PRESENTATION TITLE

Main responsibility for establishing
this is seen to lie with Drin
Attendance but it’s not always clear
how an assessment is undertaken
by them

Challenges of fluctuating capacity -
SRs have confidence in their ability
to refuse to carry out a marriage
where capacity has deteriorated
between Dr signing the form and the
ceremony taking place

Some, but not all staff in hospices
have training on MCA but this
doesn’tinclude capacity around
marriage

26



Factors impacting on capacity

Acceleration of
symptoms/illness

Fluctuating symptoms Process of death

10/9/2021

PRESENTATION TITLE

Medication - some
marriages are co-

ordinated for example
between doses of
medication

27



¢ R d ¢ Some would see no family in
e attendance as ared flag, some
SRs would not as it’s not their
Flags’ O r responsibility to question who is
or is not present
e Official ‘objection’ from

someone - SRs obliged to
investigate further.

warning

Si n S * Illperson appearing unsure or
stating they don’t want to marry

10/9/2021 28

PRESENTATION TITLE




What
protects
people?

10/9/2021

All participants thought marriage being
arranged in a hospice was preferable as
usually staff had better knowledge of
the ill person and family dynamics.
Hospital staff may not have know the
patient long.

It was also preferable to marriage taking
place at home as other professionals
were present and involved.

Staff having knowledge of mental
capacity and predatory marriage

All staff saw safeguarding as an
element of their role

PRESENTATION TITLE



Sometimes relying on a ‘gut feeling’ is assessing
capacity consent

Inconsistencies in practice between districts, depends
on personal knowledge

Senior staff more knowledgeable that junior/sessional
staff

Challenges

. Reg|Stra rs Quickness needed, adds pressure on registrar to go

ahead. Need to be careful not to get ‘swept up’in rush

Out-of-hours marriages. SRs can be on call 24 hours a
day, needs to be a better system for assessing what is
urgent and what can wait until the following day

Emotional toll on superintendent registrars, conducting
ceremonies and making capacity decisions.

10/9/2021 PRESENTATION TITLE 30



Only meet the ill person for the first time at the
point of ceremony.

Lack of training available on assessment
mental capacity and on predatory marriage

Level of supervision, particularly for sessional
staff

Challenges

= Registra rs Being clear whose ‘final wish’ it is

There is a need for extra practical guidance
(not just process guidance). Guidance in GRO
handbook needs to be more robust.

Using a translator (who does not need to be
independent) adds further complexities to the
process

10/9/2021 PRESENTATION TITLE 31



10/9/2021 PRESENTATION TITLE 32

Focus of care and support for ill person and
family may impact upon thinking about
marriage — it is largely seen as a positive
thing (and of course in many situations is).

Balancing patient and family needs and

wants can be complex, often managing
Cha llenges complex family relatinships
— hospice

People at end of life may make decisions that
Staff they would not have made in the absence of
impending death

Very close to end of life, people may often
lack capacity due to both the process of

dying and the impact of palliative care
drugs/pain relief




Challenges:
safeguarding
— hospice
staff

10/9/2021

Staff understand their role includes
responsibility for safeguarding

Safeguarding policies are in place, some, but
not all, included policy on marriage

Some staff are not aware of safeguarding policy
content

All staff were aware of MCA and its basic
principles.

More training needed to support an

understanding of ‘excluded decisions’ and
marriage revoking a will

PRESENTATION TITLE 33



*My Marriage My Choice
website:

*www.mymarriagemychoice.

co.uk

*Ann Craft Trust website:
*www.anncrafttrust.org/



http://www.mymarriagemychoice.co.uk/
http://www.mymarriagemychoice.co.uk/
http://www.mymarriagemychoice.co.uk/
http://www.anncrafttrust.org/
http://www.anncrafttrust.org/

Questions to
ponder on

* How do you know if a person lacks
capacity to consent?

* Who should assess this?
* When should this be assessed?

* Are the the potentials risks to the person
understood?

* |sthe concept of ‘coercive control’
understood?

* Doesyour safeguarding policy include -
what to do if a forced predatory marriage
is suspected?

* Do staff know how to report concerns ;
and who to reportthem to?

* What might get in the way of seeing
marriage as a potential safeguarding
issue?



Any Questions?



Prevention

u m n act before abuse

Safeguarding Adults Week 2025

Thank you for joining us today and don’t forget to
raise awareness on social media!

#SafeguardingAdultsWeek

If you found any of the content distressing, please contact us
for further support or advice via our website.
anncrafttrust.org

ann craft trust

acting against abuse




	Slide 1
	Slide 2: My Marriage, My Choice: focus on issues of mental capacity and forced, predatory and end of life marriage
	Slide 3: Overview
	Slide 4: Protecting human rights
	Slide 5: What is forced marriage?
	Slide 6: What is predatory marriage?
	Slide 7: End-of-life marriage:
	Slide 8: Key issue to safeguarding is understanding who might be at risk and capacity to consent
	Slide 9: Mental Capacity Act 2005
	Slide 10: Anti-social Behaviour, Crime and Policing Act 2014
	Slide 11: Assessing capacity to marry
	Slide 12: Learning from research - three key projects:
	Slide 13: 1. How forced marriage of people with learning disabilities is understood. What people have told us….
	Slide 14: Headline findings MMMC - people with learning disabilities 
	Slide 15: Headline findings -from family carers 
	Slide 16: Headline findings - from faith/community leaders 
	Slide 17: Headline findings - from practitioners
	Slide 18: My marriage, my choice research - registrars
	Slide 19: Predatory Marriage
	Slide 20: Family narratives of predatory marriage project
	Slide 21: Project – participants messages to practitioners
	Slide 22: Hidden victims – older people
	Slide 23: End-of-life marriage
	Slide 24: Where are people getting married?
	Slide 25: Why are they getting married?
	Slide 26: Capacity to consent
	Slide 27: Factors impacting on capacity
	Slide 28: ‘Red Flags’ or warning signs
	Slide 29: What protects people?
	Slide 30: Challenges - Registrars
	Slide 31: Challenges - Registrars
	Slide 32: Challenges – hospice staff
	Slide 33: Challenges: safeguarding – hospice staff
	Slide 34: Free safeguarding RESOURCES
	Slide 35: Questions to ponder on 
	Slide 36: Any Questions?
	Slide 37

